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Abstract

The article considers notion and meaning of twostitutionals principles of Republic of Poland: amism and
decentralization. These two principles are the ddetgrritorial organization of Polish state, detarimg statutory
model of assignments and competences of centrargment and local government in context of horiabnt
division of power. There is also a synthetic présgon of three — tier local government and itatiehs with
territorial bodies (representatives) of central gyovnent, especially in perspective of supervisiord a
cooperation.
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Constitutional principles expressed in more detiageovisions of the constitution, are the
foundation of the system of government of every emoddemocratic country. Such
principles, which are of a very general natureeate the whole legal system of the state,
determine the form and content of the statutes, fand a basis of interpretation of other
laws.

In the Republic of Poland, in compliance with thengiple of constitutionalism, the
framework of the system of government is definedh@ constitution whose principles are
particularly important given the political trangfeation that took place in Poland in 1989.
The founders of the political system aimed to shBp&and's new system of government,
which in many areas required abandoning the oldtdotional order and introducing new
principles, or redefining some of the old princgpte the system of government.

The principles of the system of government arengefiin Chapter | of the Constitution of
the Republic of Poland of 2 April 1997, titled “TRepublic.” Of note is the fact that some of
the principles are also derived from the preamMbiigdduction), as well as other chapters of
the Constitution. The lists of principles of Polangystem of government defined by
representatives of the science of constitutionaldéten differ with regards to the principles’
number, importance, and meaning. Nevertheless, mag try to list those among the
principles which are unquestionably considered ¢othe pillars of Poland's system of
government. Thus, the key principles are: Polaedistence as a democratic state ruled by
law, sovereignty of the nation, division of the gavment into branches and balance between
the branches, existence of civil society, politiphdiralism, and — most important to our
discussion — the principle of unitarism and deadiziation based on the standard definition of

the principle of subsidiarity, declared in the FPné¢e to the Constitution.



The constitutional principles mentioned in theetitf this paper refer to one of the most
important characteristics of the system of govemtmeamely its form. From this point of
view, states can be divided into unitary and feldéhthat sets the two types apart is not the
presence or absence of territorial divisions, whaeh in place in both types of states. In
unitary states, territorial divisions serve solalyministrative purposes and can be changed
freely by the central government (the parliameht)federal states, on the other hand, the
internal territorial divisions are usually protettey the constitution and the individual units
are not only elements of the administrative stmectf the state but constitute members of the
federation (confederacy) and have some charaadtsrist states, i.e. some powers of their
government are parallel to those of the federabgawent (Jaskiernia 2010: 17).

One of the most systematic definitions of a unistate has been proposed by P. Sarnecki
who defined the following characteristics of a anjtstate: 1) uniformity of the organization
of the government, which means that there is omg government in the state, that the
government serves the purpose of preserving andlaj@ng the state, and that no other
public authorities that are not a part of the umfogovernment exist in the state; 2)
uniformity of the legal status of the state’s p@tian, due to the fact that only one citizenship
is in place, which is an expression of the pukd lbbonds between the population and the
integrated state structure; 3) integrity of theestaterritory, which means that there are no
divisions in its territory (which is possible inlgrvery small states) or that the divisions only
serve the purpose of enhancing the functioninghefdnly government present in the state
(Sarnecki 2007: 1).

The Polish version of the principle of unitarismté state is based most of all on art. 3 of
the Constitution which provides that: “The Repubdit Poland shall be a unitary State.”
Given the above definition of a unitary state, #i®ve provision of the Constitution means
that the foundation of the existence of all puldigthority agencies (or even all public
authorities themselves) are regulations adoptethéycentral institutions of the state, which
define the political system of the state, in a psscwhere the Nation as the sovereign may
participate directly. This also means that nonehef territorial divisions of the state enjoys
state-like autonomy, i.e. sovereignty (WinczoreR@®@1).

What is characteristic of unitary states is theklat a vertical division of the legislative
branch of the government between the differenitéeial units of the states. This is due to the
definition of the subject of sovereign power in 8tate; in the Republic of Poland, under art.
4 of the Constitution, it is the Nation who is teevereign — the aforementioned article
provides that “Supreme power in the Republic ofaRdl shall be vested in the Nation.”
However, what is permissible — albeit not requireid a unitary state is a vertical division of



the executive branch of the government, which esfttundation of the institution of territorial
self-government. If such a division of the execaitbranch of the government is present and
meets certain requirements (to be discussed ldker)state is considered to be decentralized
in the meaning of art. 15 of the Constitution.

Of course the nature of the vertical division o tipovernment in a federal state is quite
different — in federal states the legislative brgnthe executive branch, and very often the
judicial branch of the government are divided icadance with the division of sovereignty
between the federation and its constituent pafiasTfederal states can be described as non-
centralized.

Art. 3 of the Constitution defines the RepublicRifland as a unitary state, but a systemic
analysis of the Constitution leads to the concludimat it allows for a relatively open and
flexible territorial organization of the state amibes not impose on the legislator the
requirement to define a comprehensive and rigidnfaf territorial self-government or
administrative division of the state. This, howewes not lead to complete freedom, as the
Constitution comprises a number of provisions as thatter. One of the most important
provisions are comprised in art. 15 which defines principle of decentralization of the
government. Its first passage says: “The territ@istem of the Republic of Poland shall
ensure the decentralization of public power.”

This principle of decentralization of the governmamvolves a transfer of a part of
important tasks and competences of the state gaosamto lower-level units (mostly to the
local self-government) and assurance of their artonin the performance of such tasks.
Such a transfer should be followed by a transfeadsquate funds to perform such tasks and
exercise such competences. The state governmenmtengs with the activities of territorial
self-government units only within the boundariefra=l in the law. Also, there is a hierarchy
where territorial self-government is subordinatéigher-level entities.

Article 15 of the Constitution of the Republic ablBnd defines, in passage 1, the general
principle of decentralization of the government atdtes, in passage 2, a very important
directive which requires of the legislator to paydefining the territorial structure of Poland,
the greatest attention to the needs of decenttializaf the system of government, by way of
empowering the territorial self-government. Thi®igparticular importance to the position of
the units of territorial self government, espegialh their relations with the central
government administration. The aforementionedl1&rt(2) provides that “The basic territorial
division of the State shall be determined by seatatlowing for the social, economic and

cultural ties which ensure to the territorial uniiie capacity to perform their public duties.”



This provision imposes two important requiremenidite legislator. First, the authors of
the Constitution have decided that the territodadision of the state will ensure that the
territorial units have the capacity to perform theublic duties; consequently, the division
should first take into account the needs of thatteral self-government and only then the
needs of the central government administration.

Secondly, the provision defines the factors todbken into account when determining the
territorial divisions, namely the bonds existing angiven territory, which can be of the
following nature:

— social (e.g. a region of a certain employment bnietcharacteristics);

— economic (e.g. a region dominated by the miningigtiy or agriculture with large

area farms);

— cultural (a region with a unique dialect or custpms

Such wording of the provision, where the “or” camjtion expresses an alternative, means
that the bonds of a given type do not necessadtuosimultaneously and the presence of
only one of the types suffices to meet the requeneinset forth in art. 15 of the Constitution.
Of course presence of such a bond is not a suiti@dendition for establishing a territorial
division — it is only aconditio sine qua norDther factors that can be referred to asgson
d’état, economic reasons, or historical traditions (Jagkiz 2008: 142).

As J. Jaskiernia rightly notes (Jaskiernia 2010, 18 territorial division of the state,
especially the territorial system of the RepublidPoland, must implement the principle of
decentralization of the government as the basi@a ide such a system (art. 15 of the
Constitution), but it must also comply with the rmiple of a “unitary state.” Thus,
decentralization may not go so far as to turn Rblemo a federal state or to form within
Poland’s territory units of a special status whildes not conform to the unitary nature of the
state. The requirement to decentralize the govemhmefined in the constitution translates
into the need to break up the monopolies whichtedisn Poland’s previous system of
government, namely the political monopoly, the anmif government, the state ownership, the
financial monopoly, and the monopoly of the statdmmistration. Rejection of such
monopolies is a condition for forming other enstiwhich may exist in parallel with the
central government administration and autonomoupbrform functions of public
administration. Decentralization of the governmergans not only a transfer of tasks by
central state organs to lower-level units of cdngavernment administration (vertical
deconcentration), but also broadening the competen€ such units with regards to their

autonomous decision-making.



One manifestation of the implementation of the gple of decentralization is the
territorial self-government. In the light of chapt&/Il (Local Government) of the
Constitution, and especially art. 163 and 164, Wigmvide that the commungring shall
be the basic unit of local government and othetsurfiregional and/or local government shall
be specified by statute, it can be concluded tmatauthors of the Constitution have decided
to introduce a model of the territorial self-goveent with several levelswhose final form
was defined in a statute. Nevertheless, regardlesghich model is chosen, one level of
territorial self-government is required on the ldeael and one — on the regional level.

This requirement was implemented in 1998 in a nunabestatutes which reformed the
territorial structure of the state. Of special intpace from the point of view of this paper are
the Act of 5 June 1998 on the province self-govemihn the Act of 5 June 1998 on the
district self-government and the Act of 24 July 1998 on the introductidnacthree-level
territorial division of the stat®ln these acts (which raised many controversibs))dgislator
decided to establish, in addition to the communell¢erritorial self-government which had
been in place since 199awo additional levels of the territorial self-gemment, namely the
district (powia) (a local-level structure) and the provinagojewodztwd (a regional-level
structure). One should keep in mind, however, thatconstitution formally allows also for
more than one level of a regional self-governm@&hus, it would formally be possible to
“add” another level of regional (or local) self-ggmment (Izdebski 2006: 68). Considering
the experiences with the functioning of the curneridel of the territorial self-government,
this appears to be impossible; more likely is afiation of the district self-government.

Poland’s Constitution relatively broadly discusdke organization of the territorial
division of the state, most of all by defining Radaas a unitary state which is decentralized
by way of introducing the institutions of territaki self-government. The territorial self-
government has become a very important part ostiheture. Nevertheless, the Constitution
does not exhaustively define the territorial diersiof the Republic of Poland and allows the
legislator to decide on its form. Thus, it is tlegiklator who decides on both the territory
governed by the territorial self-government andtlos extent of its autonomy. However, the
legislator does not enjoy unrestrained freedom iaking its decisions, because the
Constitution (as well as international laws, suchtlae European Charter of Local Self-
Government) includes provisions which define thmité of such freedom, such as the
aforementioned principles of a unitary state, daedination of government, or autonomy of

units of territorial self-government and its legabtection.
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